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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WIRE ORGR BT GRIETT IS

Revision application to Government of India : .

- (1) o= Swred e ARFEE, 1994 B RIS A gag T AHell & aR A
qaTeR ORI Bl SU-RT B YT WRRIE B S GIRIEl g R WiHd, ART TR,
ey, Famera, wiorea R, el w#iTe, Shad €9 ¥od, wEg AW, 9% faeel ¢ 110001 B
@ S IR |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i) af w@ @ e & arel § o R BN eRaEm A Rl SR 91 3 PRET
Far Al WUSMR Q GRR AUSIR A AT & WY §¢ AT ¥, A7 R WUSTIR A AUeR A
AR g ) wrewr § ar B verR ¥ € e @ Ui & SR g 8l

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) IRE B areR B g Ty ¥ foffte ara R @1 9t @ fafmior § SuE g
P S W G e & RAE B Al § O TRG @ are] i g an e § o
gl :

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory autside India.




@ afe gow & uarE B e oRa & qrER (AUl a1 e @) it e
ATe Bl | :

(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

g Siftm Swigd @) Qe e B YA @ o S S Bfse "R @ ¥ B SR
A Y O 3 ORI wd P @ gorfde  ongew, oiid @ gRI UIRG df §HY W AT
q1e 3 fed oFrm (2) 1908 o7 100 BNT g f5Y QBN

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) @ Serea ges (i) Frammaen, 2001 & fram o & siarfa faffde o= wear
gu—g i 3 uRwl # URa onew @ Ul ey UMW Rfe & W A @ Wiar gE-eey Ud
e ardw @) |-l uRdl @ W SR snden AT WM ARy | SWe Wi Wil §. Bl
B aiela arT 35-3 W PeiRa B & qIaH @ FgE P WY RIR—6 AT B AT
A1 g1 =BT |
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Ac&ount. ‘
(2) RIS e & W WEl G YHH TR g WOl a1 S99 B 8l wud 200/~
B e B SIY R SR el YHH TS g | AT B dl 1000/~ B BN A B

SN
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

W 9o, SE ST e T JaTe] Adieny rdieer & afy snfre—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) b= STuareH Yoo AMTH, 1944 BT URT 35— BOFT /35— B Seia—-
- Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Soafeiaa aReds 2 (1) & % 90 AR & 3relar @ 3die, il & Afel § A
e, DI SOEA Yo Ud AR el =raeRel (RRSe) @1 uftew &mig hifowy,
IEARTETE A Sli—20, | Awel FIRYE HATSTS, HEM TR, AEACIEIG—380016. '

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
" (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(@) . o= vwew gowr (endie) fFremmaedl, 2001 @) 9RT 6 @ Sfvia woH 593 # ReiRa
feru argarR ardiela =arfiresvel @1 T3 ardiel & fawg e fby Y ame @ AR gl wfed
TEl SIS Yo B AN, W @) AR IR ST AT FAM WU 5 ARG AT SHA PA & 8
WYY 1000/~ W W 81 | SEf SR Yos B AN, ATl Bl AN AR A T A
®UT 5 oM@ U1 50 IR aeh &1 dl ®UT 5000/ — BT HoHl AT | W&l ScUg Yedb &I A,
TS P A IR AT TAT AT W/IY 50 ARG T IAR SAIGT & g8l WAY 10000/ — BIA
Forfl BRfT | ) BT WETIE WWRER & AT ¥ Y@ied 96 FUC ® B9 F GdT B IR | I8
give o9 wiF & [Bd [ifg wdsife & @ e @ wEr @ an

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA—S"-gs‘ B
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of:any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) R sw o ¥ wd g om T w R & A vk T AN B Ry B @1 I S
T N fRaT S ARy $9 Gew @ B gU 0 b Rren v w @ g @ R suiRaly el
AR BT G U T Dild TRBR Bl Gep IR fopa e §

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case iay be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e gob SRR 1970 T HMRT W M1 B sidiia PR fey R
SH MG AT qA ARY IARARY Fofaa wifterd @ oty § ¥ e @ w yR W
%.6.50 U BT ATy Yo e & BN =Ry |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended. Y

(5) s i W Al B R B arer PR @ o) A e e R e &
mw,ﬁumwwwmwm(mﬁmﬁm, 1982 #
B

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) Har Yo, B 3G ek T FaTaR e TR (FRed) & Uier Jrdiell & wmeret 3
BRI ScUTS Yo AT, 1_yy 6 URT 39T & 3iceia fda@earn-2) iR 20008y &Y
TEIT ) TEeATan: 0€.0¢. 08y ST i Ty 31T, 2_Y & URT ¢3 & 3icTater Gareny 1 oY AT T
% &, N1 AP Y 718 qd-aRy AT et et &, wert o 59 ur & ierela stew B o arelr
3ATRYT &I TR g8 iIE TUT A 3f/EH A &
g SUTE Yoh Te HaTet 3 et « Aifer e o1w o » 3 Rt arfdrer &

(i) URT 11 & & Iavta [T e

(i)  AAde FAT E o TS TAT A

(i) Ve S AT & B 6 & sivta Sx @

— 1Y 21 T R 30 RT3 vrare e (9. 2) 3R, 2014 5 3R & O Rl srhehe s &
et faanrdie wuere 31sff ve 3rdier o e el @

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Ruies.

—~>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) & 3mger & ufeY 3rdier WTRIEHROT & HHET T8l Yo AT Yo AT GUS farie o o Ao e 71w geep
& 10% SPTeTTel W 3R T Sherer Gus Ranfaa g e €0 & 10% SJTelet R 1 o Wehell & |
(6)(i) In view of above, an appeal against tHis order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL :

) Appeal No Name of appellant Amount Period
No involved
' . (Rs)

1 | 10/STC-111/17-18 | M/s Muralidhar 74,17,793/- 01.07.12 to
Horticulture Pvt Ltd 28.02.16

L (appellant-1)

2 | 03/RA/GNR/17-18 Asstt.Commissioner, 44,66,145/- 01.10.10 to
CGST Divn. Gandhinagar 30.06.12
(appellant-2) Vs M/s
Muralidhar Horticulture
Pvt Ltd (appellant-1)

The appeal mentioned at Sr.No.1 above has been filed by M/s Muralidhar -

Horticulture Pvt Ltd, Plot No.1322, Sector 1/C, Gandhinagar [hereinafter referred to
as “the appellént—l] against Order-in-Original No.AHM-STX—OO3—ADC—AJS—001—17—

18 dated 25.04.2017 [impugned order] passed by the Additional Commissioner of

* Central Excise, Ahmedabad-III [adjudicating authority].

2. The appeal mentioned at Sr.No.2 above has been filed by the Assistant

Commissioner of CGST Division, Gandhinagar in view of Commissioner of CGST,

Gandhinagar’s review Order No.08/2017-18 dated 21.07.2012 against the -
impugned order paés’ed by the adjudicating authority in case of appellant-1.

3. Briefly stated, the facts of the cases are that during scrutiny of

records/documents of the appellant-1 pertaining to the relevant period mentioned .

above, it was observed by the departmental officer that they had provided various
services viz. maintenance and developing of garden, trees, pots and cutting and
sampling of plants.to M/s Reliance Industries Ltd as per work order and received

‘taxable value of Rs.10,22,86,351/-. As it appeared that up to the period

30.06.2012, the said activities falls under the service category of “Management,
Maintenance or Repair Service” and from 01.07.2012, it is taxable under section 65
B (44) of the Finance Act, 1994, a show cause notice dated 13.04.2016 for recovery

of service tax- amounting to Rs.1,18,83,938/- with interest and imposition of

penalty was issued to the appellant-1. The said show cause notice was decided by
the adjudicating authority, wherein, he confirmed the demand of Rs.74,17,793/- for
the period of 01.07.2012 to 28.02.2016 with interest and imposed penalty of
Rs.74,17,793/- under Section 78, Rs.10,000 each under Section 77(1)(@) and
77(2) of the Finance Act, 1994. The adjudicating authority has dropped demand of
Rs.44,66,145/- for the period of 01.10.2010 to 30.06;2012.

4. Being aggrieved with the confirmation of demand amounting to
Rs.74,17,793 with interest and imposition of penalty thereof, the appellant-1 has
filed the appeal mentioned at (1) above. The appellant-2 has filed the appeal

mentioned at (2) above, being aggrieved with the amount of Rs.44,66,145/-"

dropped. , Q '
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5. The appellant-1 has filed the said appeal on the grounds that:

« The explanation rendered by CBEC in para 4.4.2 of Education Guide itself
consider pisciculture, sericulture, floriculture and horticulture and forestery '
being the activities covered in the definition of the term “agriculture” and the
adjudicating authority has erred in considering the said facts; that the
- activity carried out by them is horticulture activities including cleaning
(leaves, twigs, plant clipping etc) weeding, pruning, hoeing or cultivation of
land, application of fertilizer, pest control, water mowing etc which all '
amounts to upbringing, evolving and preservation of shrubs, grass and trees.

o Clause (3) of Section 65 B of FA defines the expression “Agriculture” to mean
the cultivation of plants and rearing of all life-forms of animals, excepts the
rearing of horses, for food, fibre, etc or other similar products; that it is
clearly comes out from the contract which they have entered into with M/s
Reliance Industries Ltd that they engaged primarily for undertaking
horticulture activities; _ '

e Penalty under fraud and suppression of facts cannot be invokable in the case
as the service tax leviable in the instant case was a matter of interpretation.

e They relied on Hon'ble Supreme Court decision in the case of Smt Rekha Das
reported in 2003 (2) ICC 233 wherein it has observed that Agriculture
includes Horticulture.

The appellant-2 has filed in the appeal mentioned at Sr No.(2) above on the
grounds that:

e With effect from 01.05.2006, the definition of Management, Maintenance or
Repair brought maintenance or repair of properties or not within the scope of
management, maintenance or repair service; that it quite clear that the .
intention of the legislature was to cover all properties excluding motor
vehicle under the definition of said service; that the adjudicating authorities
has inappropriately relied on the definition of immovable property whereas,
the amendment has brought all types of properties within it ambit.

. The adjudicating authority has grossly erred in law and facts by relying on -
the decision of Hon'ble Tribunal in case of M/s ANS Construction-2010(17)
STR 549; that the period involved in the said was up to 28.02.2006 whereas,
in the case period covered is from October 2010 onwards; that though the
case is identical, in the instant case the appellant-1 is liable for service tax in
view of amended provisions of Section 65(64 of the FA w.e.f 01.05.2006.

‘» The appellant-2 has relied on various decisions of Tribunal in support of their
arguments.

6. Personal hearing in the matter of appellant-1 was held on 07.09.2017 and
Shri Gunjan Shah, Chartered Accountant appeared for the same. He reiterated the -
grounds of appeal. He explained departmental guide and si.lbmitted case law which
are based on departmental guide. Personal hearing in respect of appellant-2 was
held on 08.09.2017 and 11.09.2017. Shri Amitabh Teotia, Proprietor of M/s
_Muralidhar Horticulture Pvt Ltd appeared' on 08.09.2017 and pointed out that the '
case of M/s Tarachand -2016 (42) STR 83 (Tri Del) is totally different than their
case. In the said case, the work order includes so many works which is not
horticulture and a composite contract. He showed their order to show that their

works relates only to plants/horiticulture. He further pointed out the definition of
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park and submitted that their work order not relates to park but industrial
installations which is not a public/ent_ertainment area, rather it is created to meet

environmental requirements. The appellant-1 has submitted further written

submission in support of their argument. On behalf of department, Smt. Mary
George, Superintendent of CGST Division, Gandhinagar appeared on 11.09.2017

and reiterated the grounds of appeal and further pointed out citations in favour of

department mentioned in the appeal.

7. I have carefully gone through the facts of the cases and submissions made

by the >appe|lant-'1 and appellant-2 in the appeal memorandum as well as at the

time of personal hearings. Since the issues involved in both the appeals are against |

same impugned order, I decide both the cases in a common order.

8.  The issue to be decided in these two appeals are:

[i] appeal mentioned at S.No. (1) above is as to whether the activities viz. '

maintenance and developing of garden, trees, pots and cutting and
sampling of plants to M/s Reliance Industries Ltd as per work order is

- taxable in terms of section 65 B (44) of the Finance Act, 1994 for the

period from 01.07.2012 onwards; and

[ii] in resbect of appeal mentioned at Sr. No (2) above is as to whether the

said activities falls under the service category of “Management,

Maintenance or Repair Service” prior to 01.07.2012.

‘9, In the instant case, I observe that a show cause notice was issued to the
appellant -1 pertains to the period of 01.10.2010 to 28.02.2016 for recovery of

_service tax:am”ouhting to Rs. 1,18,83,938/- with interest and imposition of penalty

thereof, relating to non-payment of service tax rendered by them to M/s Reliance
Industries Ltd. I further observe that out of the said amount, the adjudicating

authority has dropped an amount of Rs.44,66,145/- for the reason that upto the

period 30.06.2012, the service provided by the appellant-1 is not classifiable under
the service category of “Management, Maintenance or Repair Service”. The

appellant-2 has filed the appeal mentioned at Sr.No. (2) above. Therefore, I first

take the issue involved in appeal filed by appellant-2 pertains to the period upto .

30.06.2012 for decision.

10. I observe that the adjudicating authority in the impugned brder contended

‘that up to 30.06.2012, the service of Management, Maintenance or Repair of

movable and immovable properties were taxable and as per Section 3 of Transfer of
"Property Act 1882, immovable property does not include standing timber‘, growing
crops and grass; that the work undertaken by the appellant is maintenance of
garden, lawn hedge, shrubs etc., maintaining by regular watering, weeding cutting,

trimming etc. supply of sweet garden soil, supply of farm yard manure etc. The

adjudicating authority upholds that the said activities do not fall within the ambit of

—
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management, maintenance or repair service during the relevant period. According

-

to the review appeal filed by the department, the definition of Management,
Maintenance or Repair brought maintenance or repair of properties
which cover all properties excluding motor vehicle; hence it is taxable under the ‘
said service category. They relied on decision in case of [i] CCE Jaipur V/s Suresh
Jaiswal [2016-42-STR-97]; [ii] CCE Jaipur V/s Tarachand Chaudhury [2016 (42)
STR 83 (Tr.Del)]; and CCE Jaipur V/s Chotelal Virendra Kumar [2016 (41) STR 296
(Tri. Del)]. '

11. As per Section 65(64) of the Act, “Management, maintenance or repair”
service means any service provided by (a) any person under a contract or an
agreement; or (b) a manufacturer of any persons authorized by him, in relation to-

management _of properties, whether immovable or not; maintenance_or repair of

properties, whether immovable or_not; or (c) maintenance or repair including

reconditioning or restoration or servicing of any goods, excluding a motor vehicle. 1
observe that there was no dispute that the activities carried out by the appellant is

" maintenance and developing of garden,.trees, pots and cutting and sampling
of plants etc to M/s Reliance Industries Ltd as per their work order. In the instant

case, the appellant have entered into a contract work with M/s Reliance Industries -
Ltd primarily for undertaking horticulture activities. The details of work order
showing description of Horticulture Development work furnished by the appellant is

placed below:

sy
X

e

Further, I observe that the scope of work as per the said contract specified that:-

(i) Horticulture cleaning daily of Garden and remove all leaves, and
unwanted vegetation to be removed;

(i) Application of (FYM) Farm Yard Manure-when required-it should be
powdered, cleaned and applied in appropriate quantity to the plants;

(iii) Application of FYM/fertilizer when required;

(iv) Edging of lawn, flower beds and weeding regularly;

(v) Giving support to the plants _

(vi) Plants protection measures by suing suitable - insecticides and

pesticides _
(vii) Pruning of trees when required. @
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12. I observe that the Review Authority has filed the instant appeal mainly on
the basis of decision in case of [i] CCE Jaipur V/s Tarachand Chaudhury [2016 (42)

STR 83 (Tr.Del)]; [ii] ] CCE Jaipur V/s Suresh Jaiswal [2016-42-STR-97]; and CCE -

Jaipur V/s Chotelal Virendra Kumar [2016 (41) STR 296 (Tri. D'el)]'. In all cases
cited above, I observe that the facts of the case is that the assessees were entered
into contracts with Jaipur Development Authority (JDA) for management and

maintenance of Parks and road side plantation and maintenance. The scope of work A

was mainly as under:

“Management, Maintenance and Repair service - Management and maintenance of

parks and road side plantation and maintenance on behalf of Jaipur Development -

Authority/Jaipur Nagar Nigam - W.e.f. 1-5-2006 change in definition of
“Management, maintenance or repair” brought “maintenance or repair of properties
whether immovable or not” within scope of “Management, maintenance or repair
service” - Roads, airports, railway, building, parks, electrical installation and the like
are clearly immovable properties;, therefore, management, maintenance or repair

thereof clearly liable to Service Tax - Maintenance of trees, grass, etc., chargeable to .

Service Tax w.e.f. 1-5-2006 - Demand upheld - Section 73 of Finance Act, 1994,

Demand - Limitation - Extended period - Invocation of - Suppression of fact -
Appellant not obtained Service Tax registration and did not file ST-3 return
pertaining to service chargeable to tax - Appellant did not submit details in spite of

being asked and did not even respond to summons - Appellant clearly guilty of .

suppression of facts - Demand upheld - However, matter remanded to recompute
the demand and penalties after extending benefit of Notification No. 12/2003-S.T. -
Section 11A of Central Excise Act, 1944 - Section 73 of Finance Act, 1994,

[Order per : R.K. Singh, Member (T)]. - Appeal has been filed against order-in-

original No. 16/2012(ST)-COMM. dated 22-2-2012/23-2-2012 in terms of which .

service tax demand of Rs. 74,72,718/- -was confirmed along with interest and
penalties on the ground that the appellant provided management, maintenance or
repair service but had not paid service tax.

2. The facts, briefly stated, are as under :

The appellant, a contractor, entered into contracts with Jaipur Development Authority
(JDA) and Jaipur Nagar Nigam (IJNN) for management and maintenance of parks and
road side plantation and maintenance. The scope of work was mainly as under:

" (a) Supply and growing of plants;
(b) Supply and providing fertilizers and pesticides to the plants at regular lnterval
(c) Watering of lawns, plants;
(d) Lawn cutting and pruning and trimming of hedges;
. (e) . De~weeding of lawns and flower beds;
(f) Preparation of flower beds and planting of shrubs, etc.;
(9) Removing of stone pieces from other than lawn area in a park:
(h) Brooming the lawn and collecting the dirt at destined places;
(i) Operating the water pump; .
(j) Putting on the lights and shutting them off:
(k) Operating the fountains;
(I) Providing round the clock security of the parks:
(m) Colouring_the ports; potting and re-potting;
(n) Filling up new pots and planting plants therein:
(o) Replacement of dead plants.”

From the facts of the said cases referred above, it emerges that the JDA is

providing facilities to public and for the said purpose they entered into contract

&
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With the concerned assessees for undertaking above activities. On perusal of the

above referred activities, I observe that the assessees had undertaken composite

activities i.e first Horticulture and‘second'ly works other than horticulture as

mentioned at (g) and (i) to (o) above. However, so far as the activities undertaken
by the appellant-1lin the impugned case is concerned, they entered into a contract
with respect to work description as mentioned at para 11 above which exdusively
pertain to “Horticulture” activities. Further, from the contract of work
deécription and the invoice (reproducéd at para 11 above) given to the appellant-1, - '
it is pertinent to mention here that the activities undertaken by them is not in a

public place as done by JDA referred to supra.

12.1. Since .the contract works contract given to the appellant-1 is relating to .
‘Horticulture', it is required to describe the word *Horticulture’. I observe that the
word ‘Horticdlture’ has been defined by Merriam Webster Dictionary as “the
science and art of growing fruits, vegetables, flowers or ornamental plants. The
Free Dictionary also defines it as “the science and art of cultivating fruits, -
vegetables, flowers or ornamental plants”; that horticulture is a term that evokes
images of plants, gardening and people working in horticulture. SucH activities are
practiced from fhe~individual level in a garden up to the activities of a multinational

corporation. The service related to horticulture includes plant conservation,

"landscape restoration, landscape and garden design/construction /maintenance etc.

A healing garden needs to provide a'multi-sensdry experience with colourful

flowers, varying shades and textures of green, the sights and sounds.of water,
elements that attract birds and butterflies, fragrances, and ornamental grasses

which move with the,élightest breeze.

12.2. The word “Park” means, as per Cambridge Dictionary, a _large area of land
with grass and trees which is maintained for the pleasure of the public. Further, '
Various definition of “Park” as per Free Dictionary is a piece of land with. few or.no
building within or adjoining a town, maintained for recreational and ornamental

purpose; A landscaped city scjuare; A large tract of rural land kept in its natural

“state and usually reserved for the enjoyment and recreation of visitors; Further,

Park as per Oxford dictionary means [i] a large public green or area of land used

for recreation; As per Webster Dictionary, “Park” defines as a piece of ground in

or near a city or town Kkept for ornament and recreation; an area maintained it its .
natural state as a public property etc. The JDA had given the composite contract

(which also included non-horticulture activities) for maintaining of Public Park. In

" these cases quoted by Revenue, there are two important aspects i.e [i] Composite

Contract which included non-horticulture activities also; and [ii] Public Park. -
However, I find that the instant case is not related to Publi Park and it is not meant
for recreation. The horticulture activities related to non-public area and are

industrial in nature.
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13. In the instant case, it is fact that the appellant-1 is engaged in the activities
of developing of garden, trees, pots and cutting and sampling of plants etc and its
maintenance as per contract order. As per description of work and scope of work

mentioned in the work contract, the appellant-1 is engaged in ‘the activities of -

growing grass, plants trees, regular mowing of lawns, pruning & trimming of
shrubs, maintaining season flowers, maintaining by regular watering and cleaning
garden etc. The definition of “Management, maintenance or repair” under Section

supra means any service provided by (a) any person under a contract or an

agreement; or (b) a manufacturer of any persons authorized by him, in relation to-

management of properties, whether immovable or not; maintenance or repair -

of properties, whether immovable or not. As per Section 3 of Transfer of Property

Act, 1988, immovable property" does not include standing timber, growing crops
or grass. However, the term “immovable property” has notvdefined under the
Finance Act. Looking into the interpretation clause under Transfer of Property Act

~ and the description of work of the appellant-1, the activities undertaken by them -

definitely falls under the exclusion to the definition of Management, Maintenance or
repair. In the circumstances, I am of the considered view that the adjudicating
authority has correctly considered that such activities are not within the ambit of

“Management,' Maintenance or Repair service” a.nd dropped the demand

=

accordingly.

14. I further observe that while dropping the said demand, the adjudicating

authority has relied on Commissioner (Appeal), Ahmedabad’s OIA No0.120/2013

(STC)/SKS/Commr (A)/Ahd dated 17.06.2013 in case of M/s Sanwaliya Seth
Gardens Pvt Ltd (a group company of the appellant), wherein it has been held that

such activities are out of ambit of ‘Management, Maintenance” service. I observe

that the said order of Commissioner (Appeals) has relied on Hon’ble Supreme
Court’s judgment in case of Smt.Kasturi Vs Gaon Sabha [Civil Appeal No.351 of
1974 decided on 27.07.1989]..In para 7 of the said judgment, the Hon’ble Court
has stated that; |

"The definition of land in the Act is wide and-in paragraph 4(d) the admitted
position is ‘fuelwood’ was being grown on the property. “Horticulture”,
“Garden” and “Groveland in the absence of statutory definition, would have
the common parlance meaning. “Horticulture” means ‘the cultivation of
garden’. “"Garden” means ‘an area of land, usually planted with grass, trees,

flower beds, etc an area of land used for the cultivation of ornamental plants,

herbs, fruit, vegetables, trees, etc.”

The Commissioner (Appeals), in the said OIA, further relied on the judgment of .

Hon'ble Tribunal, New Delhi, Principal Bench in the case of M/é ANS Construction
Ltd [2010 (17) S.T.R. 549 (Tri. - Del.] which states that

The respondents were engaged for activities of growing of grass, plants,
trees or fruits, vegetable, regular mowing of lawns, pruning and trimming of
shrubs and cleaning of garden, would not come within the ambit of
"maintenance of immovable property”. We have noted that respondent paid

4
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‘tax on construction of walkways and other incidental work in the garden.
Therefore, the Commissioner (Appeals) rightly held “that no tax is liable on
such activity during the relevant period.

15. The department contended in the review appeal that the aboVe decision is
not applicable to the instant case as the period involved in the Tribunal’s decision
was 16.06.2005 to 28.02.2006. The contention is not correct and not sustainable as

the Hon’ble Tribunal has categorically discussed the amended provisions Section 65 '
(64) of Finance Act, 1994 in the said decision. In para 7 of the decision it has been

~contended that "It is noticed that by amendment of Section 65(64) with effect from

1-5-2006, service tax is leviable on maintenance of all properties (whether
immovable or not). The respondents were engaged for activities of growing of ..
grass, plants, trees or fruits, vegetable, regular mowing of lawns, pruning and
trimming of shrubs and cleaning of garden, would not come within the ambit of
“maintenance of immovable property”. Further, I observe that the decisions relied .
on by the department is not squarely applicable to the case of appellant-1 as the

activities carried out by the appellant-1 and discussed in the said decisions varies.

16.  Further, I also observe that the decisions relied on by the Review Authority
has in case of [i] CCE Jaipur V/s Suresh Jaiswal [2016-42-STR-97]; [ii] CCE Jaipur
V/s Tarachand Chaudhury [2016 (42) STR 83 (Tr.Del)]; and CCE Jaipur V/s Chotelal
Virendra Kumar [2016 (41) STR 296 (Tri. Del)] is also not relevant to the facts of
the instant case, looking into the facts and nature of the works involved, as .
discussed in para 12 above. Further, the service tax on “Maintenance and Repair
Service is leviable, according to the nature of work entered by a service. provider,
The Hon’ble Tribunal in the case of M/s ANS Construction Ltd supra has held that
“services in relation to agriculture, horticulture, animal husbandry or diary were -
excluded from the definition of “cleaning activity” under Section 65(24b) of the Act.
So, the horticulture activity is outside of “cleaning activity” a separate activity. As
per Section 3 of Transfer of Property Act, 1982 “immovable property” does' not
include the standing timber, growing crops or grass. The activity of horticulture ’
which deals with growing of grass, flowering and plant are not act of maintenance
of immovable property.” It appears that in case of decision cited by the Revenue
supra, certain description of work carried out by the service provider is not in the
nature of Horticulture functions; that it appeakrs as a composite contract works.
Whereas, the activities undertaken by the 'appellant-l, in view of definition of
“Horticulture”, "‘Park”, clearly leads to that it is not within the ambit of
“Management, Maintenance and Service”.

17. In view of above, looking into the activities carried out by the appellant-1
which support by the decision of Principal Bench, Tribunal New Delhi supra, I do not
find any merit in the appeal filed appellant-2; hencé, I reject the departmental
appeal by upholding the impugned order in the issue. ’
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18. Now I takes the appeal filed by the appellant-1 pertaining confirmation of

demand of Rs. 74,17,793/- with interest and imposition of penalty thereof

pertaining to the activities viz. maintenance and developing of'garden, trees, pots

and cutting and sampling of plants to M/s Reliance Industries Ltd as per work order
which is said to be taxable in terms of section 65 B(44) of the Finance Act, 1994 for

the period from 01.07.2012 onwards. The adjudicating authority in the impugned _

order contended that the servicesvprovided by the appellant-1 js not relating_to
agriculture or agricultural produce and hence not covered under the Negative list as

per Section 66 d(d) of the Act. The appellant-1 argued that their activities ought to

have considered as agriculture and such activities are excluded from the levy of .

service tax.

19.  As per definition under Section 65B (3) of the Finance Act, “Agriculture”

means “the cultivation of plants and rearing of all life-forms of animals,

except the rearing of horses, for food, fibre, fuel, raw material or other
similar products”. Further, Negative List of service, as per Section 66 D (d) of the
Act, services relating to agriculture or agricultural produce by way of “agriculture

operations directly related _to production of any agriculture produce including .

cultivation, harvesting, threshing plant protection or seed testing. In other
words, under the negative list, the definition of agriculture includes cultivation of

plants, and its pro;c"ection.

20. It has been already discussed in above paras that the service related to
“horticulture” includes plant conservation, landscape restoration, landscape and

garden design/construction /maintenance etc. and definition of “Park”; that “Park”

means “a large area of land with grass and trees which is maintained for the .

pleasure of the public; a piece of land with few or no building within or adjoining a
town, maintained for recreational and ornamental purpose; A landscaped city
square; A large tract of rural land kept in its natural state and usually reserved for

the enjoyment and recreation of visitors; and a large public green or area of land -

used for recreation; and a piece of ground in or near a city -or town kept for
ornament and recreation. Horticulture is generally classified as a subdivision of

agriculture which deals with plant gardening. It is easy to relate the two because

some of the techniques employed are used interchangeably in both sciences, for '

instance in the cultivation of crops, plants etc which is an agricultural process,

many horticulture methods are employed. Horticulture is a complete science of its

own as well as a full industry. In other words, Horticulture is a branch of agriculture

that concerns cultivation of crops, while agriculture broadly involves cultivation of
both plants and animals. Both have the mutual aim. of human
consumption/sustaining life.

21, It is not disputed that the appellant-1 is engaged in the activities of growing '

grass, plants trees, regular mowing of lawns, pruning & trimming of shrubs,
maintaining season flowers, maintaining by regular watering and cleaning garden

F No.V2(MRS)10/STC-11I/17-18
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etc. The description of work and scope of work mentioned in the work contract

clearly stipulates that the appellant-1 is undertaken such activities. 'Further, the
definition under Section 65 B (3) of the Finance Act, “Agriculture” also stipulates
that “the cultivation of plants and rearing of all life-forms _of animals, except the

rearing of horses, for food, fibre, fuel, raw material or other similar products”.

22. The adjudicating authority in' the impugned order has stated that the
contention of the appellant-1that activities ought to have considered as agriculture '
and such activities are excluded from the levy of service tax is not tenable as the
service provided by the appellant does ndt find a mention in the services relating to
agriculture or agriculture produce in terms of Section 66 D (d) of the Act; that it is
not directly relating to production of any agriculture produce, as there is no such
agricultural productipn involved. I do not find any merit consideration in the -
contention of the adjudicating authority as the activities carried out by the
appellant-1 clearly falls within the ambit of “agriculture” as defined under Secti‘on
65 B (3) of the Act and in view of Negative List of service relating to agriculture or
agricultural produce, as per Section 66 D (d) of the Act. I observe that the
adjudicating authority has not considéred the definition under Section 65 B(3) and
66 D (d) as discussed in para 21 above.

23. Further, vide Educational Guide rendered by CBEC, pisciculture, sericulture,
floriculture and horticulture and forestery being the activities covered in the
definition of the term “agriculture”. Further, I observe that the explanation
rendered by CBEC in para 4.4.2 -of Education Guide consider pisciculturé,
sericulture, floriculture and horticulture and forestery being the activities covered -
in the definition of the term ™“agriculture”. I observe that the adjudicating
authority has not considered the said CBEC guide as dependable as pe r excerpts

of Education guide which is as under:

"It is clarified at the outset that this guide is merely an educational aid based
on a broad understanding of a team of officers of the issues. It is neither a
“departmental circular” nor a manual of instructions issued the Central Board
of Excise and Customs. To that extent it does not command the required
legal backing to be binding on either side in any manner. The guide is being
released purely as a measure of facilitation so that all stakeholders obtain
some preliminary understanding of the new issue for smooth transition to the
new regime. " ’

However, the Educational Guide is dependablé in view of following decisions. [i] The
Hon’ble Tribunal decision in case of Advinus Therapeutics Ltd [2016-TIOL-3138-
CESTAT-Mum] has been held that:

“16. Note intended to tax the activity of altering goods supplied by the
recipient of service or for repairs on goods, rule 4(1) of Place of Provision of
Service Rules, 2012 would appear, by elimination of possibilities, to relate to
goods that require some activity to the performed without altering its form.
The exemplification in the Education Guide referred supra it pellucid.
Certification is an important facet of trade and such certification, if
undertaken in India, will not be able to escape tax by reference to location of
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the entity which entrusted the activity to the service provider of India. This
is merely one situation but it should suffice for us to enunciate that rule 4(1)
is intended to resorted when service are rendered on goods without altering -
its form that in which it was made available to the service provider. This is
the harmonious construct that can be placed on the applicability of rule 4 in
the context of tax on services and the general principle that taxes are not
exported with service or goods.”

[ii] While deciding stay application in case of B.M.ijay Kumar [2013-TIOL-1355- "
CESTAT-MAD], it has been held by the Hon'ble CESTAT Chennai that:

w3, The learned counsel drew the attention of the Bench to the lease
agreement which shows that the security deposit is refundable at the .
completion of the lease tenure without any interest. The original authority in
the impugned order observed that this amount is an additional consideration.
The learned AR submits that in terms of Section 67 of the Finance Act, 1994,
this amount would be included in the gross amount charged for the taxable
service. He submits that this amount was collected in relation to the renting
of immovable property and therefore the amount is received towards taxable -
service. We find that the amount collected by the applicant on renting is a
taxable service and they are paying tax. It is a security deposit which is
returned after the completion of the tenure agreement. We also notice that
the Board in the ‘Service Tax Education Guidelines’ clarified that refundable
deposit is in the nature of security and hence do not represent the
consideration of.Service Tax. In view of that, we find the applicant has made
out a prima facie case for waiver of pre-deposit of entire amount of dues.
Accordingly, we grant waiver of pre-deposit of Service Tax and penaity along .
with interest and stay its recovery during the pendency of the appeal. Stay
application is allowed.”

24. In view of above citations, it is very clear that the “Education Guide” of CBEC
2012 is dependable because the Hon’ble Tribunal in many cases has depended on
the clarifications contained in it. In the circumstances, the adjudicating authority’s

contention in this regard in para 24.4 of the impugned order is not correct andﬂai)t . [\-

acceptable and find that adjudicating authority’s rejection of the CBECZ;;’ not —

reliable is not correct. The above guide is an official document which clarifies
certain issues and throws intent behind. In view of above discussion, the activities
of Horticulture undertaken by the appellant should be considered as ‘agriculture”
activities as the activity involves maintenance and developing of garden, trees, pots

and cutting and sampling of plants, trees, grass, water, fertilizers etc.

25. 1 further observe that the Hon’ble Tribunal, Bangalore while deciding a stay °
application in a similar issue in case of M/s Garden, makers [2009 (15) S.T.R. 37
(Tri. - Bang.)] has held that the activity of gardening falls within ambit of
Horticulture activities. The gist of decision is as under:

“ reeaneres The appellant were providing the services related. to: beautification of
spaces, landscaping, etc. The Revenue wants to bring the activity under the
category of “Interior Decorator Service”. The appellants took the stand that
they were undertaking the work like planting of trees, garden plants, grassy
lawn, etc. After due consideration, the Original authority had accepted the -
plea and dropped the show cause notice to bring the activity under “interior
Decorators Services”. The Commissioner has reviewed the Order-in-Original
and held that the activity falls under “Interior Decorators Services” and

confirmed the demand and also held that the larger period is invokable. g
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‘_‘2. We have heard both the sides in the matter. Prima facie, there is a merit
in the appellant’s submission that the activitys: of gardening under
Horticulture activities, such as planting of trees, garden plants, grassy
lawn etc. does not fall within the scope of “Interior Decorators”.......... 7 '
26. In view of above discussion, I am of the considered view that the service
rendered by the appellant-1 is not liable for service tax as the activities carried out
by them involves maintenance and developing of garden, trees, pots and cutting .
and sampling of plants, trees, grass, water, fertilizer and well within the definition .
of “agriculture” activities. Therefore, I set aside the demand of service tax with

interest demanded in the impugned order.

27. As regards penalty, I observe that the adjudicating authority has imposed .
penalty of Rs. 74,17,793/- under Section 78, Rs.10,000 each under Section
77(1)(a) and 77(2) of the Finance Act, 1994. In view of above discussion, the
appellant is not liable to pay service tax for the service rendered' by them during
disputed period and once it is found that th'ey were not liable to pay service tax, no
"penalty can be imposed. 1 observe that the Hon'ble Court of Punjab & Haryana in
case of Ajay Kumar Gupta Vs CESTAT [2015 (39) STR 736] has held that penalty
was not liable to be imposed on account of the fact that the service which he was -

rendering was not taxable. The relevant portion of the decision is as under:

wy1. Once the Service Tax was not leviable under Section 68 at that point
of time and the liability was only to deposit the tax under Section 73A(2), .
which has been done on 15-11-2008, after delay, but due to the service
being not taxable at the relevant time when the invoices were raised, we are
of the opinion that the case would not fall under the provisions of Section 78
for invoking of the penalty, as has been held by the Tribunal. It was the
categorical stand of the appellant before the First Appellate Authority that the
Service Tax had been collected by mistake, on account of the new provision
and the office of the appellant was not fully acquainted with the
interpretation of the statute due to which the default had occurred and
. therefore, in view of the defence taken, the Tribunal was not justified, in the

present facts and circumstances, to hold that there was a wilful suppression
of facts, to bring it within the ambit of Section 78.”

By following the above decision, I also set aside the penalty imposed under Section
78,77 (1) (a) and 77(2) of the Act.

58. In view of above discussion, I allow the appeal filed by the appellant-1 and -
reject the appeal filed by the appellant-2. Both the appeals stand disposed of

accordingly. - _ Q:W
| amdm
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BY R.P.A.D.

To, - -
1. M/s Muralidhar Horticulture Pvt Ltd,
Plot No.1322, Sector 1/C, Gandhinagar

2. The Assistant Commissioner
CGST Division, Gadhinagar.

Copy to: v
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of CGST, Gandhinagar.
3. The Additional Commissioner(Systems) CGST, Gandhinagar.
4. The Additional Commissioner, CGST, Gandhinagar
5, The AC/DC, CGST, Gandhinagar Division
_. Guard file :
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